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From Harlem to Havana:

Environmental Law after the “Special Period”

Professor Sheila Foster of Fordhanmiles between the outskirts of Havangroject that Tulane’s Institute for Envi-
University School of Law in New York and the old city. It presents an almostonmental Law and Policy sponsored in
is accustomed to analyzing environmerdnbroken row of late 19th Century ar-Cuba this summer as part of the urban
tal regimes in the sometimes-meaichitecture that sits battered by the elecesearch team; her tentative thesis on
streets of ments and the experience: “From Harlem to Ha-
United by overdue vana: Sustainable Urban Development.”
States’ ur- repair. As Other teams focused on rural and on
ban neigh-|e t h e coastal concerns. Under a long-term
borhoods. A Malecdn grantfromthe John D. and Catherine T.
specialist in|# rolls into MacArthur Foundation, and with sup-
urban envi- Havana, the port from the General Service Founda-

ronmentallj scene ap- tion, the Institute took fifteen academ-
law and the . -_ pears little ics and expertsin environmental law and
unique legal| SN @ ] ‘h*L.. M| changed policy to points in and around Havana.
issues thalHavana's malecén winds into the city along a boulevard|tidnce the Professors from Law Schools in Florida,
US cities|draws more pedestrians than cars today ... and tomoyrd®50’'s — Texas, California and Washington —
face, Profes- save for the

i . Continued on page 10
sor Foster opened her eyes this paptesence of less affluent residents,

August to a cityscape that at timedledgling street merchants, and an oc-

looks more like Beirut than Brooklyn. casional tree sprouting from an upper- G reen Advocates
The Malecén, or seawall, of Ha-Story window — new modes of life in in Liberia

vana, is also the name given to a broagentury-old edifices. This article is brought to vou not

avenue that traces the shoreline for Professor Foster joined a researcgnly for its information 0?] envir)(/)nmen-

Jonathan Nash Joins Environment Faculty  tallaw in Africa, but also to underline

Tulane extends a warm welcome tditical markets,” a nod toward pragma-the great commonality in these
Professor Jonathan Nash as he joirtism in environmental law. His works instruggles, their challenges and their

our faculty this fall. He comes toprogress in- solutions, be they in Liberia, Louisi-
Tulane from the University of Chicagoclude an ana or any other part of the world.
Law School, where he has been on fagnalysis of Liberia is a small nation on the west
ulty for the past two years. A graduatehe extentto coast of Africa with rich natural re-
of NYU School of Law, Nash has clerkedwhich trad- sources and a special relationship to the
for the U.S. District Court for the South-able permits United States. In 1822, an American
ern District of New York and for the U.S. create prop- Quaker society started a colony of re-
Court of Appeals for the Fourth Circuit.erty rights, patriated slaves in West Africa; twenty-
He has experience in both civil and crimiand of trad- five years later, the colony was recog-
nal litigation in New York City, includ- able endan- nized as the new nation of Liberia. Be-
ing white collar defense work, tax litiga-gered spe- cause of its American origins, the cul-
tion, and transactional practice. Aftercies permits. Jonathan Nash ture, governance and law of Liberia
receiving his LL.M. from Harvard Law In the Fall 2002 semester, Nash willvould follow that of the United States.

School, he went on to do postdoctoraeach Pollution Control; in the spring,  Today, Liberia is a country under
research at the New York Universityhe will teach Law & Economics (with ansiege. Fifty percent of the country’s
Center on Environmental and Land Us@nvironmental policy bent) and Commorsurface is covered by forest, but civil
Law, where he began researching trad-aw Property. He says he is eager to bgars and unrestrained mining and log-
able air emissions permits. in a city with “such rich culture, greatging have wasted much of the land-
Professor Nash brings new perfestaurants, and weather warmer thagcape. Shifting cultivation, livestock,
spectives to Tulane, in particular on th&€hicago.” On the other hand, Professduel wood harvesting, charcoal produc-
interplay of markets and environmentaNash, there is August in New Orleans..tion, human settlements, fishing and
protection. In these he includes “po-—Clare Bienveny 2L Continued on page 8
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Tulane Environmental Law Clinic News

Political Controversy and Citizen Enforcement at the
Tulane Environmental Law Clinic

Last December saw the premier¢he clinic’s student attorneys. Insteadedly administer the anti-pollution pro-
of Lifetime Television’s “Taking Back as explained in an article posted on thgrams that the Louisiana legislature and
Our Town” - a film abou$t. James Citi- clinic’'s web page (http:/
zens for Jobs and the Environment www.tulane.edu/~telc), the clini
successful challenge to Louisiana’s daemains a vital part of the Louis
cision to allow Shintech, Inc. to build aana legal community and a pla
huge new polyvinyl chloride plant in anwhere Tulane law students re
already overburdened community. Sturesent real clients on the cutting
dents from Tulane’s Environmental Lanedge of environmental law.
Clinic represented St. James Citizensin  perhaps inevitably, give
the case and the clinic features promihe state of environmental reg}

nently in the film. lation in Louisiana, the clinic’g
After the St. James Citizens’ suc-docket is focused largely on th
cess in the Shintech case, the Louisielated issues of (1) the rule i
ana Supreme Court revised Rule XXlaw and (2) environmental prg-Clinic Student-Attorney Samantha Klein and clignt
which allows Tulane’s student attortection and justice. For yearf\e!l Couvillon meet the press outside Louisiana DEQ
. N . [ Gpon submitting a petition to audit an air bank|ng
neys to appear in court before comple’ma_ny qf the clinic’s (?h_ents havesysiem under the Clean Air Act.
ing law school or passing the bar exammaintained that Louisiana’s De . _
As it has turned out, however, the prageartment of Environmental Quality the U.S. Environmental Protection
tical effect of the revisions has not bee(LDEQ) - despite the best efforts ofAgency have entrusted to it. Many of
to deny legal representation to theome individual LDEQ staff members -these concerns were confirmed and am-

clinic’s clients or to diminish the role of has failed to competently or evenhand- Continued on page 13

Columbia Law Students Take Spring Break at Clinic

Think about your favorite Spring Columbia 2L Tabber Benedict com-
Break. For some of us that would benented, “I was personally touched by
Cancun, or Fort Lauderdale, or perhapsisiting and listening to a resident who

Tulane Environmental Law News

© Tulane Institute for
Environmental Law and Policy

6329 Freret Street something you remember as terrific bubhas been living next to an oil refinery
New Orleans, LA 70118, 504-862-8829 Can only hazily recall. For a group ofknown to be in continuous violation of
enlaw@law.tulane.edu Columbia law students, the annual ritualts emissions limits.” Jacob Kaplan said,
all rights reserved this last Spring involved helping people‘it opened my eyes to a problem that |
Editor for whom Spring Break is something thahad not seriously thought about.”
John Wayne Pint other people do, people from a different  Of course, no trip to New Orleans is

world. Instead of foam parties or mecomplete without local food and music.
chanical bU”S, the New Yorkers ChOSEDuring one tr|p to Baton Rouge, the stu-
pUbliC interest work in New Orleans. dents were treated to genuine Louisi-

In March, twelve Columbia stu- ana po’ boys by members of Louisiana

Co-editors
Clare Bienvenu
Carson Hodges

G J(_—:‘nmfer Liu : dents piled into two vans and drove th&nvironmental Action Network. They
enifer Tarkowski : .
i 24 hours from the Big Apple to the Bigalso managed to sneak away to catch
Staff Writers Easy to assist the Tulane Environmenlocal bands. Food favorite: Redfish.
Tara McBrien tal Law Clinic. Jobs varied, but theyMusic favorite: the Rebirth Brass Band.
Josh Schne_ll involved experiences rarely obtained in  while this was only the first year of
Kathleen Harrison your standard law firm. They hauled ghe program, it could become an annual
Faculty Advisors clinic copier to the Louisiana Depart-event. Michael Walsh says that he “rec-
Eric Dannenmaier ment of Environmental Quality to makeommended it highly to the first and sec-
Oliver Houck copies of water discharge permits an@nd years who asked me aboutit.” With

violations records; they interviewed cli- i i
The Tulane Environmental Law Society & ’ y support like that, Columbia students

the Tulane Institute for Environmental Law €NtS in low-income communities; theymay well be back for Spring Break in
& Policy would like to thank everyone who helped prepare for trials and started file§ew Orleans next year. We'll be ready.

contributed to this issue. for new enforcement actions. And we'll thank them for coming.
—John Wayne Pint 2L
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Environmental Law Society News

TuLane EnvirRonmvENTAL Law SocieTy — CALENDAR OF EVENTS

TELJ got the year off to a great start with 50 new members and a calendar that promises a semester full of adventure and
camraderie. The Fall schedule follows:

Sept. 2 — Bike trip (Lake
Ponchartrain)

Sept. 12 — Brown bag
Sept. 12 — Welcome Party
Sept. 18 — General meeting
Sept. 21 — Canoe trip (Red Cre¢
Sept. 23 — Dues deadline
Sept. 26 — Get together

Sept. 28 — Community service
Oct. 5—0Outing (LUMCON)
Oct. 10— Brown Bag

Oct. 16 — General Meeting
Oct.19 — Overnight Outing (Wolf
Creek)

& Oct. 22 — Careers Panel

Oct. 24 — Get Together

Oct. 26 — Community Service

B Nov. 2 —Outing (Bike or Paddle)
Nov. 6 — General Meeting

Nov. 14 — Brown Bag

Nov. 21 — Get Together

Nov. 23 — Community Service

The New ELS Board
For more information, contact TELS officers:
President: Tara McBrietmcbrien@lawulane.edu Outings Chair: Josh Schngdichnell@lawtulane.edu
Vice President: Jennifer Lifiu@law.tulane.edu Conference Chair: Emily Greenfiebreenfi@lawulane.edu
Secretary: Nicole Adammadame@laviulane.edu Treasurer: Carson Hodgeshodges@lawulane.edu
Speakers Chair: Kay Jowebjowers@lawtulane.edu Newsletter Coordinator: John Wayne Pipint@Ilawtulane.edu

ELS and Institute Plan for 2003 Spring Conference

Planning began in earnest in Segrom around the Gulf Coast. Partici- Last year's conference included
tember for the 8th Annual Tulane Envipants from conferences past havpanels on human rights and the envi-
ronmental Law Conferencé&aw, Sci- praised the format that commingles leronment, environmental crimes, and wa-
ence and the Public Interest set for gal analysis with scientifig
March 28 - 29, discussion in plain En
2003, in New Or- glish, and provides expl
leans. The event,nations and practical ad
co-hosted by the vice in an accessible atmd
Environmental sphere. As one of th¢,
Law Society and conference co-founder
Tulane’s Institute has said, “It's a jazz fe
for Environmental of sorts. So many choice
Law and Policy, so little time.”
traditionally Plans for 2003 include panels orfer quality. The meeting also featured a

Professor Houck moderates last year’s point-countergoint
ghetween the President of Friends of the Earth and the Chief
Counsel to the U.S. Army Corps of Engineers’

Tulane Grads Aldo . ] . . . .
Spicacci (LLMo1) | draws 300 plus international development equity andsPecial point-counterpoint on the role

& Victor Valdovinos| participants from human rights, agriculture policy, sus-0f the US Army Corps of Engineers in
(LLM'99) catch up| academia, law tainable cities, and gulf coast managdhe 22 Century. The keynote address

at the 2002 Sprin ; ; ;
Conference. Eoﬂ? firms, business ment, among others. The conferenc&as delivered by Brent Blackwelder,

are involved in toxig @Nd  advocacy will also include the usual mix of good President of Friends of the Earth, who
tort litigation in groups, and the music, hot food, and Sunday field tripsargued for strenghened alternate energy

Latin America. general public plan to come and “pass a good time.” policies.

Inthislssve:
i_EnvironmentaI Law in Cuba 1 Visisting Profesor Wil Burns 91
Johnathan Nath Joins Environmental Faculty 1 Institute Agenda l*

| Green Advocates in Liberia 1 Joint Degree Program 11

| Environmental Justice: Sandoval 4 Summer Clerkships 1p
Tulane Environmental Law Journal News 5 Tulane Environmental Law Alumni 1[3

| Reforming the Army Corps of Engineers 6 Horn Island 15|
Llnternational Wildlife Law Conference 9 John Suttles Becomes Clinic Deputy Director _]15

Photos courtesy of Eric Dannenmaier, Leslie Kieg, Alfred Brownell, Rebecca Dayries, Oliver Houck, Edward Yates and TulanecBtalit aw Program
Archives. All rights reserved.
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Environmental Justice: Is There Life After Sandoval?

Environmental justice claims, although few in numbefange of tax, welfare, public service, regulatory, and licensing
have filled an important gap in environmental regulatorgtatutes that may be more burdensome to the poor and to the
programs which, even when conscientiously applied, praverage black than to the more affluent white.” The Court
vide few protections against the cumulative effects of pgliggested, “extension of the rule beyond those areas where
luting activities in minority communities. It was exactlyt is already applicable by reason of statute, such as in the
these claims that the Tulane Environmental Law Clinigeld of public employment, should await legislative prescrip-
raised in the now-infamous Shintech permit proceeding®n.” Legislative prescription came to the area of employ-
and that produced such a strong political reaction from th@ent law in 1991, but that is as far as Congress went.
Louisiana Governor and industry associates. At bottom, Notwithstanding the Court's warning, the Clinton Ad-

and at stake, is the future legal basis for such claims. — Efinistration aggressively pursued disparate impact claims
The United States Supreme Court’s 2001 decision gutside the employment context. In the environmental con-
Alexander v. Sandovalesented a substantial barrier to enext, EPAs Office of Civil Rights issued guidance requiring
vironmental justice claims, but initially, the height of thatederal programs to avoid disparate impacts on racial minori-
barrier was not entirely clear. In December 2001, however, thes. Constitutional authority to condition financial assistance
Third Circuit Court of Appeals resolved one of the questiongas supported by the Court in South Dakota v. Dole.
that Sandoval left open - , - Whether the EPA would
against the environmen S s E;;L%imzodogh;p;;do SO on its own initia-
tal justice claimants. | N fence line with a mal tive was another matter.
the wake of South 8 jor petroleum refin{ - Alexander v. Sandoval

Camden Citizens in Ac ery. Environmenta|
tion v. New Jersey De 4 " justice claims ofte In Alexander v.
. '

artment of Environmen{| . arise in communities Sandoval the Court
tpal Protection there a o astthltS t'heg o Lok the opportunity to
bears o be Ii?tle o lm?o proximaie 10 INAUSI review an application of

= __ trial facilities and dis . ;
judicial review of envi- |~ proportionately afy the disparate impact
ronmental justice claims

fected by their indug- regulations. Martha
: trial neighbors. Sandoval sued the Ala-
Indeed, the more perti
nent question is whether

bama Department of
o . . . Public Safety seeking to compel it to administer its written
these decisions prefigure a roll-up of the disparate imp y 9 b
regulations which form the basis for these claims.

==

T o

aminations for standard driver’s licenses in languages other
than English. She relied on the disparate impact regulations
Background that were incorporated in grants from the United States De-
Environmental justice claims are based on disparate igartments of Justice and Transportation. None of those
pact regulations and guidance promulgated by federal aggrants funded driver licensing activity, instead funding ac-
cies, principally the Environmental Protection Agency (EPAjivities like marijuana eradication, speed limit enforcement,
under the authority granted by Congress in Section 602frticipation in a national problem driver’s registry, and hos-
the Civil Rights Act of 1964. In Section 601, codified at 48age negotiation training. That made no difference because,
U.S.C. 2000d, Congress provided: as noted above, Congress has defined “program or agency”
No person in the United States shall, on the ground to cover an entire agency when any grant funds are received.
of race, color, or national origin, be excluded from  The district court ruled in Sandoval’s favor, and the Eleventh
participation in, be denied the benefits of, or be sub-  Circuit affirmed, both courts holding that the agency dispar-
jected to discrimination under any program or activ- ~ ate impact regulations could be enforced in a private action.
ity receiving federal financial assistance. In reversing the Eleventh Circuit's decision, the Supreme
The Supreme Court has held that Section 601 proscri§egurt returned the analysis to its core. It observed that Sec-
only intentional discrimination. Section 602, however, ention 602 does not contain any “rights-creating” language.
powers federal agencies “to effectuate the provisions of sétstead, “[flar from displaying congressional intent to create
tion 2000d . . . by issuing rules . .. which shall be consistéew rights, 8 602 limits agencies to ‘effectuat[ing] rights al-
with achievement of the objectives of the statute.” ready created by § 601.” The Court concluded, “Neither as
The disparate impact theory originated in the emp|09riginally enacted nor as later amended does Title VI display
ment law arena, but has been used in other contexts vithintent to create a freestanding private right of action to
increasing frequency in recent yearsWashington v. Davjs €nforce regulations promulgated under § 602.”
the Supreme Court warned that the broad application of the Significant as the Court’s decision was, it did not re-
disparate impact theory “would be far-reaching and wougblve every important issue. First, the Court did not reach

raise serious questions about, and perhaps invalidate, a witéequestion of whether 42 U.S.C. § 1983 provided a means
Continued next page
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Tulane’s Environmental Journal -
Year Features Special Third Edition

The Tulane Environmental Law Journal closed itsyiEar with the Spring '02 issue, which featured the results of a panel
on water management sponsored by the Journal at the Environmental Law Conference in March 2002. The academic year
2001-02 also saw a new rise in subscribers - a testament to the quality of the Journal’s articles.

Volume 16 will follow the traditional format of an eclectic, generalist Fall issue and a symposium feature for the Spring.
The symposium will focus on the Endangered Species Act, which endures as one of the most controversial laws in America
and one of its most successful in protecting the environment. The symposium will treat several of the Act's recent “hot-
button” issues, including water rights, incentive strategies and pending legislation.

New for 2002-03, and new for the Journal itself, will be a special, third edition on the emerging environmental law and
policy of Cuba and the Caribbean. This symposium issue will build on research conducted by more than a dozen U.S. and
Latin American law professors and practitioners, in cooperation with Cuban institutions under the auspices of the Tulane
Institute for Environmental Law and Policseerelated article at page 10).

Tulane alumnae and practitioners are encouraged to submit articles on any aspect of environmental law to the Journal.
For Journal-related information, please contact the Senior Articles Editor, Leslie Kieg@lawtulane.edu

—Douglas McLand, 3L and Editor in Chief of Volume 16

Sandoval- continued from previous page

for private enforcement. Second, the Court “assumel[d] .tion whether a regulation can create a right enforceable
that regulations promulgated under § 602 of Title VI matrough section 1983 where the alleged right does not appear
validly proscribe activities that have a disparate impact emplicitly in the statute but only appears in the regulation.”
racial groups, even though such activities are permissifilee court concluded that Congress, not an administrative
under § 601.” In sum, Sandoval foreclosed civil actions digency, must create the right for redress.

rectly premised on the regulations, but left open the possilyihe Future of Environmental Justice Claims

ity that the regulations might be enforced in another way.  \ysith the rulings in Sandoval and South Camden Citi-

South Camden Citizens zens, the future of private environmental justice claims in the
In South Camden Citizenthe Third Circuit considered courts does not look bright. Sandoval clearly forecloses
whether 42 U.S.C. § 1983 provides a vehicle for pursuidgect reliance on the regulations by private plaintiffs, and
claims based on the regulations. The Court’s negative 8suth Camden Citizens forecloses reliance on § 1983. Obvi-
sponse shuts the door to the most obvious alternative awsly, the impact of South Camden Citizens is more limited at
enue for review. this time because it is binding only in the Third Circuit. Al-

The New Jersey Department of Environmental Protelough another circuit may rule in the opposite way, creating
tion had issued an air permit to St. Lawrence Cement Coffie potential for a circuit split and Supreme Court review, the
pany for a blast furnace slag grinding facility in an industri§lourt seems little inclined to reverse.
area in Camden. The area, already home to a number of in- In future environmental justice claims, the validity of the
dustrial facilities, as well as two Superfund sites, was 63&deral regulations is likely to be challenged, and unless an
African-American and 28.3% Hispanic. St. Lawrence selectalfernative basis is found to Section 601, the challenge is
the site due to its location: Camden is a port city which dikely to succeed. Even if this hurdle is cleared, the degree of
lowed the company good access to Europe and the Philagebof required to show disparate impact remains in doubt. In
phia-New Jersey-Delaware market; the necessary skilled$auth Bronx Coalition for Clean Air v. Conwdgr example,
bor was also available. Thus, the company showed no intarfederal district court dismissed an action against a solid
to discriminate, but a clearly disproportionate impact. Soutfaste transfer facility, citinhlew York Urban League, Inc. v.
Camden Citizens filed suit allegirigter alia, that the facil- State of New Yorkn which the Second Circuit held that a
ity would have a disparate impact in violation of the 8§ 6Q®oper disparate impact showing requires both “a reliable
regulations. indicator of disparate impact” and “an appropriate statistical

After Sandoval was decided, the district court allowg@eéasure.” These are substantive concerns that will not be
the plaintiffs to amend their complaint to state a claim und@®sy to resolve, even in a more favorable legislative climate.
42 U.S.C. §1983 and then ruled in their favor. On appeal, tilhn J. Park, Jr., Office of the Attorney General, Alabama.
Third Circuit reversed, finding that the disparate impact regu-
lations prohibited conduct that Congress had not prohib-
ited. As the court explained, the case presented “the ques-
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Reforming the Corps of Engineers
Report From Washington

Any conversation about the U.S. Army of Corps of Engineers civil works program produces both heat and light.
Easily the most important public works projects in Louisiana (without them, the City of New Orleans would not exist) ...
and no small potatoes in any region of the country ... they have also been the most harmful to anadromous fisheries,
migratory waterfowl, freshwater mussels (the most endangered family of species in America), wetlands, bottomland
hardwoods and a steady host of scientists, fishers, hunters, recreational paddlers and others who simply like their water
and wildlife the way nature made them.

No surprise, then, that a Point/Counterpoint debate between Brent Blackwelder, President of Friends of the Earth,
and Robert Andersen, Chief Counsel in the Army Corps of Engineers, drew a crowd at the 2002 Environmental Law
Conference to ask their own questions about the hottest topic in water resources development for many years, The Future
of the Corps. For most environmentalists and their lawyers, dealing with the Corps on individual projects has been like
tinkering with the donuts without fixing the machine. Over the past two years, however, a series of news articles and
congressional inquiries surfaced more systematic problems within the Corps, most particularly with the justifications
and funding of its projects. For the first time in decades, there could be serious, legislative movement on Corps Reform.

When Congress returns from its August recess, bd#e and because the Chairman Jim Jeffords (I-VT) is also a
chambers may take up the biannual Water Resources Desapporter of reform, the chances for a major Corps overhaul
opment Act (WRDA), which authorizes new projects for thi® be approved in Committee are good. However, as scrutiny
Army Corps of Engineers. Members like to insert their pef the Corps has grown this summer, supporters of the cur-
projects and get a bill approved so that they can boasteat pork barrel authorization process (you-vote-for-my-
their constituents about bringing home the bacon. project, I'll-vote-for-yours) have organized an effort to de-

A big surprise may be in store this year because fogat these reforms. Senators Bond and Carnahan of Missouri
senators are waiting to enact major reforms of the Corggnt a letter to the Environment and Public Works Committee
Senators Smith (R-NH), Feingold (D-WI1), Daschle (D-SD)Yowing to block on the Senate floor any Corps authorization
and McCain (R-AZ) have introduced a bill (S. 646), requiring!l that includes reforms.
independent peer review of major prOJects serious mitiga- The situation in the House is quite different because the

u.s. u n tion of fish authorizing committee, the Transportation and Infrastructure

and wildlife Committee, is generally hostile toward making fundamental
|| caused by the House floor if there is to be any reform from that body.
projects, and Rep. Kind (D-WI) who introduced the companion reform bill

d am a g es changesinthe Corps. Thus, amendments will be needed on
more equitable H.R. 1310 in the House is the logical leader of this effort.
cost sharing Two significant reports by independent institutions may
requirements. |end momentum to the reform effort. In July, the General
Supporting Accounting Office (GAO), which is an auditing arm of Con-
Fhese efforts gress, released a report detailing numerous accounting er-
is a large coa- rors made by the Corps in its justification for a big dredging
lition of na- project on the Delaware River. The GAO concluded that the
tional, state Corps had substantially overstated the financial benefits of
andlocal envi- the project, and the ensuing publicity led the Corps to sus-
ronmental pend work on the project. The prestigious National Acad-
groups along emy of Sciences (NAS) took a look at Corps practices and

with  fiscal issued a report calling for independent peer review for costly
conservations and controversial Corps projects.

and taxpayer Another factor that could weigh heavily in the debate is
Y - organizations. hq yolume of scandal associated with major companies and
A Corps Coloring Bookquestions long-term plags  1h€ WRDA  accounting firms. The fact that Enron, Arthur Anderson,
for our 25th state (above) and challenges {thgoes before and world Com, to name a few, have been caught fudging the
ﬁ?nﬂsatalrlizaf)c.j %Oggbzki‘:ﬁazgzggi;’:)'i‘:gﬁ', the Senate En- numbers and deceiving shareholders, investors, and the pub-
zette, used with permission. a\/|ronmenth lic could have a spillover effect on the Corps. There is grow-
and Public ing evidence from independent bodies, such as those just
Works Committee for approval. Because one of the reforfentioned, that the Corps, too, has been cooking the books.
ers, Senator Smith, is the ranking Republican on the Comniittoday’s climate, fewer politicians may want to be seen

Continued next page
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RefOrmlng the COI’pS Continued from previous page

supporting an agency that is fooling taxpayers or investoning of civil works projects available to the public. Because

Current legislative proposals for Corps reform includethe Corps doesn't track the results of mitigation efforts, it
Independent Peer Review of Costly or Controversial has no basis for making sound decisions regarding the effec-

Corps Projects Large controversial projects would be sydiveness of mitigation or the impact of its projects or permits.
jected to review by an independent panel of biologists, This fall could also see an effort to short circuit the re-
economists, and engineers to ensure that the Corps’ tecf@fin proposals as the annual Energy and Water Appropria-
cal analyses are sound and unbiased, and that nonstructig@a$ bill is considered. This appropriations bill provides
measures resulting in better outcomes are fully evaluatednoney for ongoing, already authorized Corps projects and is
Full, Timely, and Ecologically Sound Mitigatior: The & major vehicle typically sought by those who want to add a

Corps would be required to fully mitigate for the environmelR€t Project or block reforms. For example, some legislators
tal harm caused by its projects, restoring at least one acrdght '_[0 weaken th? cost-shar_lng requirements on h"’?rbor
similar habitat for each harmed, and to monitor its mitigatiff€d9ing. Others will want to give the Corps the green light

efforts to ensure that they are successful. Strict deadlif2d0 Single-purpose water supply projects. In particular, we
would ensure that miti : expect a rider from

T ——
gation is completed i . = L, Senator Bond (R-Mo)
- - = " =5 A that would be envi-

a timely manner, an == o |
the Corps would no B P N rqnmentally-bengfl-
be able to construc -, cial by preventing
any new projects in qhanges in the opera-
watershed until it ha! tion of upstream dams
completed all planne on the Missouri River.
mitigation within that Because Senate Ma-
jority Leader Tom

watershed. In it

Vicksburg District, Daschle of South Da-

alone, the Corps h kota wants these

yet to replace abo changes, which have

30,000 acres of floo been recommended
by the Fish and Wild-

plain forest and we X . o
lands destroyed b life Service, afight is
il = in the offing.

flood control projects _— B
So there could be action in both the authorization and

New Environmental Protection Requirements The e :
Corps would be prohibited from recommending projects uijie appropriation bills for the Corps. As the debate ap-

less the Secretary of the Army certifies that the project V\m\'oaches, it is good to p_ut this reform effort in historical
minimize, to the maximum extent practicable, the adverse ime_rspectlve. A number OT important changes have been made
pacts on the natural hydrologic patterns of aquatic ecos%:[he Corps programs in the past 30 years and over 100

tems, and the adverse impacts on the value of native diipsound projects were defeated by well-organized citizens

sity of aquatic ecosystems. The Corps also would be profﬁ‘ﬁ'—d effective environmental lawyers. One key achievement

ited from using the value of private benefits derived froiyas to block the Corps authorization bill for ten straight years

draining wetlands to help justify construction of a water rgOom 1976 until 1986, at which time the Congressional pork-

sources project. Currently, the Corps claims benefits fordralli_ﬁ‘-”e'e_rs threw n t_he_ towel and accept_ed the proposition
ing wetlands, an activity that is directly contrary to ththat private beneficiaries from Corps projects should pay at
longstanding, bipartisan national policy of no net loss least part of their costs. These successes demonstrate that

. , entrenched bureaucracies like the Corps can change.
New Environmental Protection Goal The Corps would i _ P 9
be required to design and manage projects to maximize both Notywthstandmg these successes, more reforms are
environmental protection and economic development. ciieeded; the fundamental flaws in project development re-

rently the Corps designs projects to maximize economic daain unchanged. As we speak, th_e Corps is poised to em-
velopment only; environmental protection is only a proje rk on a new ;et of h|ghly questlonable_har_bor dredging
goal to the extent it produces dollar benefits. and wetland drainage projects. The question is, under what

Public Access to Information The Corps would be re- rules for the_le_t century? L
quired to set up a publicly accessible system to track prom- The legislative sc_hedule is tight for the fgll, but there
ised and implemented mitigation, both for its Civil Works argpuld be some real fireworks over water projects and the
Clean Water Act § 404 regulatory programs. The Corps afdyre of the Corps.

should make all data and information considered in the plarrBrent Blackwelder, President, Friends of the Earth
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G ree n AdVO CateS:ontinued from page 1

industrial processes have also contributed to a downwaiite Upper Guinea Forest Campaign

spiral in protection that is accelerating each year. Liberia is the custodian of the largest remaining portion
Green Advocates is a newly-formed association of the Upper Guinea Forest, one of the richest and most bio-
Liberian lawyers dedicated to reversing this trend througyically-diverse on the African continent. In 1999, Green
education, legislation and the rule of law. The organizationdglvocates adopted the Forest as a National Flagship Sym-
modeled in large part on the strategies of European ngmi, advocating the enactment and enforcement of
governmental organizations (NGOs) and United States piipdiversity and land management policies and reversing the
lic interest environmental law firms. Since most of the victimgend of habitat fragmentation and species depletion. The
of environmental degradation and pollution in Liberia afgitimate objective is to create several national parks and pro-
poor and indigenous peoples without access to any form@dted areas in Liberia, and a biological corridor connecting
legal representation, one objective of Green Advocates isiem. The campaign also seeks to strengthen protections
provide free legal services to all clients upon request.  for the existing parks of Sapo, Cestos Sanquin, Lake Piso,
Education Lorma Gola and Khran Bassa, all declared natural areas but

Liberia suffers a dearth of information and education ¢&cking laws and even basic management strategies.
environmental issues. Green Advocates’ first initiative was Early this year Green Advocates worked with several
a massive public awareness campaign throughout Liberiaiaiernational environmental NGOs and the government to
sustainable resource use launch the Reassess-

and the benefits of en
ronmental protection. The
program featured environ-
mental posters, bumper
stickers, greeting card
billboards and audio-visy-

als with messages targeted
at both local communiti
and decisionmakers.

was also transmitte
through tribal language
exhibits, and cultural pef-
formances. In 2001, Greg¢n
Advocates establishdd
two nature clubs on t
campus of the Universi
of Liberia, and a commy-

ment of the Liberian For-

est. The goal is to set
aside a fixed percentage
of each forest as com-
pletely protected areas.

Law Compilation

Liberia has few en-
vironmental laws. Those
that exist are confusing,
conflicting, economi-
cally-driven, and a recipe
for more environmental
degradation. The insti-
tutional arrangements
are not much different.
The country’s continu-
1iRg civil war destroyed

TLS Graduate Alfred Brownell working with constituents in Libe

nity-based nature clu : : : both governing systems
called Community Environmental Care, in Monrovia, whichnq records. With the absence of records, most government
has launched several outreach programs. agencies make decisions on the environment relying on the
Policy and Legislation experience and knowledge of their elderly employees. Green
From 1998 to 2000, Green Advocates and other groupdvocates volunteers have been involved in the collection
led a successful campaign for Liberia’s ratification of th@nd compilation of existing legislation and regulations on
Convention on Biodiversity. A similar campaign is now urthe environment from private sources. Several government
derway by the Green Advocates for the ratification of thigstitutions have also called on the Green Advocates to as-
Framework Convention on Climate Change, now before thist them in reviewing and drafting their laws and regula-
Liberian Legislature for consideration. tions; examples include the City Corporation of Monrovia,

Between 1999 and 2001, Green Advocates assisted e Ministry of Agriculture and the National Oil Company.
Liberian government in drafting a comprehensive envirohegal Action
mental policy on the sustainable management of Liberia’s Green Advocates will be involved in challenging gov-
natural resources. Itis currently engaged in a public awagenmental administrative decisions and actions that are arbi-
ness campaign to ensure that the document remainsras and capricious, seeking declaratory orders, injunctions,
drafted, and is not adulterated and diluted in the approgabhibitions and mandamus, all available remedies in the
process. Green Advocates volunteers are traveling the cauiberian judicial system. Relatedly, Green Advocates is col-
try to educate the population about the content and impffeting evidence on several corporate entities in Liberia with
tance of the law. a view of pursuing civil damage actions. Taken together,

Continued next page
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Stretching our Minds: Visiting Professor Wil Burns

Professor William C.G. Burns brought over twenty yeavgrestled with the United Nations Framework Convention on
of non-profit experience in wildlife law to Tulane this pastlimate Change, and the 1997 Kyoto Protocol. They went
Spring, adding a practical edge to the classroom. In his wiikther — and those with sqi=
with the Pacific Institute for Studies in Development, Envence backgrounds we
ronment and Security, Prof. Burns and his colleagues assisich further —to explore wtj
small island nations involved in conflicts in protecting thettlimate change is occurrin
natural resources. One such conflictis the threat to the exdstd its impact on the glob
ence of these islands caused by sea level rise from glatafironment. Conclusion:
warming. The Institute is exploring the potential for a smd#i happening, the impact
island nation to litigate against a larger island nation thaiteady large, and the poli
contributes significantly to adverse climate change. question is apparent to e

Prof. Burns believes that useful scholarship affects poli@fyone but current occy
Professor Burns’ Tulane seminar, “Environmental Law: THants of the White House
Emerging International Climate Regime,” asked the poliey-Jennifer Liu, 2L Visiting Professor Burns
guestion with respect to global climate change. Students

Tulane to Host 2003

International Wildlife Law Conference

Organizers of the 8th Annual International Wildlife Law Conference, which gives rise to the annual Journal of International
Wildlife Law, have decided to move the event to Tulane in 2003 -- to be co-hosted by the Institute for Environmental Law and
Policy. The event began at Georgetown, and has been held in Washington, DC since its inception. Wil Burns, who is the
Chair of the Society’s Wildlife Interest Group, says he is enthusiastic about bringing the Conference here. Burns says that
Tulane has a “number of excellent tools in the toolbox” for future environmental lawyers. We look forward with equal
enthusiasm to seeing him again.

Green Advocate&ontinued from previous page

administrative and civil actions are contemplated against:

¢ three government entities with statutory responsibilities for managing solid waste in Liberia, to clean up hazardous
waste dumps scattered all over Monrovia and within overpopulated communities;

¢ the Liberian Water and Sewer Corporation to repair and maintain the constant overflow and leakage of its sewer
system, as well as to provide treatment before the effluents are discharged into rivers and coastal waters used for washing,
bathing, and recreation;

¢ the Forestry Development Authority (FDA) and the Ministry of Public Works to implement existing forestry regu-
lations on selective logging and to prohibit permits for road construction through protected areas;

¢ the Oriental Timber Company and other logging companies, for violating existing forestry laws as well as for human
right abuses in communities living in those areas;

* the Firestone Rubber Plantation Company for using tons of toxic chemicals in its operations that have probably
migrated untreated into the water systems. Firestone is the oldest multinational corporation in the country, in operation since
1923. There have been reports of massive fish kills in the areas, but no investigation has been conducted on the effect of this
long-term use of the chemicals on the local inhabitants or on rubber workers on the plantation;

¢ CEMENCO, a cement manufacturing plant situated in the middle of an extremely poor community in Monrovia. On
any given day, particulate matters from this operation (transport and manufacturing process) virtually cover the community
and its inhabitants;

* Freedom Gold, a multinational corporation owned by American televangelist Pat Robertson. There are reports that
Freedom Gold is using mercury in its mining operation, as well as employing child labor. Green Advocates did send in a
volunteer to investigate but was barred from entering the area of operation by private militia employed by Freedom Gold.

We at Green Advocates hope that this is only the beginning — and that by this beginning, we can bring environmental
law and justice to our country.

— Alfred Brownell, TLS LLM 2002. Mr. Brownell received his LLM in Energy and Environment Law at Tulane in
2002, and is a founding member of Green Advocates.
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CUBA BY BUS ConTINUED FROM Pace 1

along with practitioners from elsewhere in the United Statesspecial edition of the Tulane Environmental Law Journal in

Mexico and Chile —took a hard look at Cuba’s evolving sysarly 2003 — the first effort of its kind to present a range of

tem of environmental law. The researchers asked how thaside academic views on the environmental and develop-
system is meeting development challenges that most believent policies and practices of Cuba.

are only beginning. In the background, debates continue in the US Con-
Foster was joined on the urban environmental workirggess about rethinking a forty year old policy of blockading
group by colleagues from other schools and Professor Hoackl isolating Cuba economically. While the research trip
— of Tulane. This was academic in nature — focused on environmental policy
Cuba’s uniqueteam consid- rather than economic politics — there is little doubt that the
political ang . L. . . .
economic cirk €red how Cuba economic and political circumstances in Cuba, and its long-
cumstances [-meets the task strained relations with the US, have combined to create a
compoundeflof urban re- legal laboratory into which few have ventured. The profiles

r"’gﬁ;:ir;slge;"'newal, historic and comparative research that emerge from this colloquium

riod” that foll preservatign R S
lowed the fall and the deliv- N

of .the Sovietery of environ-
Union - hav¢ mental  ser-
left much of . L
the country VICESIN light of
including Haj ItS unique po-
Bvana, in a softlitical and eco-
of suspendednomic circum-
animation.

stances. Two
other Worklng groups set off in different directions. A coasty
group, joined by colleagues from the US NGO Environmen
Defense and Tulane’s Environmental Institute Director E
Dannenmaier, met with officials responsible for managi : e - F,
marine resources and overseeing coastal development The communlty of Rosarlo south of Havana has faced relochtion

and hurricanes (a road ran to the left of the tree before the stprms,
third group examined Cuba’s rural development and agrl and now even a small storm surge floods homes). A study of hopv the

tural policies — looking, for example, at innovations in ofcupan government developed a negotiated approach to relodating
ganic agriculture that have grown in part from constrainp@sidents is one of the cases examined by participants in Tulane’s
access to modern agrochemical products. In each case|AHgust 2002 research colloguium.
groups must sort through the policy impacts of Cuba’s unigsigould prove of interest to those already active in environ-
political and economic circumstances, and the lingering @fiental policy in the Americas — as well as those who wish to
fects of the so-called “special economic period” that fabeek behind what'’s left of the “curtain.”

lowed the collapse of the Soviet Union and Cuba’s conse- _Eric Dannenmaier, Director, Tulane Institute for Envi-
quent loss of important trading partners and revenue sour¢gimental Law and Policy.

The results of all three groups’ work will be published in

TELJ Special Edition to Publish Results of Cuba Research

A special 2002-2003 issue of the Tulane Environmental Law Journal will feature research conducted by U.S. and Latin American
experts during Tulane’s August 2002 research colloquium in Havana. Authors and topics include the following:
Tom Ankersen “Learning to Speak Environmental Law Creole: Comparative Environmental Law Jurisprudence in Latin
America and the Caribbean”
Colin Crawford ~ “The Frog Jumps Because it Must: An Evaluation of Cuba’s Urban Agriculture and its Implications for
Land Use Planning”
Eric Dannenmaier “MABeachhead in Havana: The Community Voice in Cuban Coastal Development”

Sheila Foster “From Harlem to Havana: Sustainable Urban Development”

Carmen Gonzalez “Seasons of Resistance: Organic Agriculture and the Cuban Farmer”

Oliver Houck “Thinking About Tomorrow: Cuba and Sustainable Development”

Ricardo Katz “Pollution Control Strategies in a developing country. The possibilities of Cuba”

Ken Lindeman “Managing Coastal Tourism and Marine Parks in Cuba: The Roles of Impact Assessments, Management Plans,
and Certification Standards”

Daniel Suman “Management of Mangrove Ecosystems in Cuba: Evolution of the Legal Framework”

Luis Vera “Studies in Enforcement: Cuba and Mexico”

Daniel Whittle “Protecting Cuba’s Coastal Environments: Challenges, Opportunities, Solutions”

Edward Yates “Environmental Planning in Cuba: Central Planning Meets the Neighborhood”
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INSTITUTE AGENDA: 2002-2003

Tulane’s Environmental Law and Policy Institute will be active over the coming year on projects including

Legislative and Regulatory Reform Environmental Technology & Efficiency
Assistance to governments in designify B L ; Design and implementation of regulatory
environmental laws and regulations. Projep policies that promote new investments in
range from basic water and air regulationg * | energy efficiency and industrial clean
design of instruments that provide incentives production in Southeast Asia as well as Latin
to meet and exceed baseline requiremen America and the Caribbean. This support
includes an Internet-based “virtual dialogue”
on industrial incentive policies among
government officials and experts in Andean
countries.

Public Participation

Promote legal frameworks that provide
voice for citizens in designing an "
implementing environmental policies arj@¢
programs. Climate Change Policy

Explore policy challenges associated with
Climate Change in the US Gulf Coast and

In partnership with the OAS, Worlq - - ; .
Resources Institute and The University o®ne Institute priority is the design of legaPtN€r low-lying coastal areas. The Institute

Miami’s North-South Center, the Institutitools for citizen participation in developmehtS commit_ed to the de_Sign of '_’lationa| and
will conduct an environmental impadtdecision-making, including the participati docal policy alternatives to implement
assessment of the Free Trade Agreeme tq:}fcommunities traditionally on the margipsnternational commitments.

]

. . . . environmental policy, such as indigendu . .
the Americas. The Institute is also worki %opulations in coti)ntrieys like Bolivia. gHeralir“/”'onrm:“ntal Security
within Tulane on an interdisciplinary jngigenous women wait on the steps outgdexplore linkages between environmental

assessment of economic and politigghe Ministry of Justice in La Paz. governance models and international security.
integration in the Western Hemisphere.

International Trade and Environment

Kathy Harrison Joins Institute

Kathy Harrison joined Tulane’s Institute for Environmental Law and Policy in
April as Program Coordinator. Kathy is a 1999 Tulane Graduate with a Masters in
Latin American Studies and had been working with immigrant and refugee popu-
lations through Catholic Charities in New Orleans prior to joining the Institute.
She is a native of Virginia, and her studies have taken her to field work in Mexico,
Honduras and Cuba. Kathy’s baptism by fire was planning a 20-person aca-
demic visit to Cuba for professors and experts from across the United States,
among others. She safely navigated licenses, restrictions, visas, and academic
egos on both sides of the border to help assure the success of the program.

Kathy Harrison,in situ

Joint Degrees: Joined Stars

Tulane Law School maintains joint degree offerings in Law and Business, Law and Latin American Studies, and Law and
Public Health. In Spring 2002, Law and Public Health degrees were conferred upon two of the law school’s top environmental
program students: Jeffrey Becker, who had been Editor-in-Chief of the Tulane Environmental Law Journal, and Elizabeth
Alderman, an active member of both the Journal and the Clinic.

The School of Public Health and Tropical Medicine’s curriculum for |law
students is titled “Environmental Assessment and Management” and fgatures
core classes in Biostatistics, Epidemiology, Health Systems Management, and
Infectious Diseases. Upper-level classes include Risk Assessment, Toxic and
Hazardous Wastes, Water Quality, Air Pollution, and various electives. The pro-
gram culminates in a “Capstone,” which may be either a master’s thes|s or a
practicum/internship, the product of which is defended orally before the faculty.

Becker describes the Public Health School faculty as “incredibly knowlgdge-
able,” and more than willing to “spend extra time to bring us up to speged on
scientific concepts.” He also stated that while he cannot say if the dual flegree
helped him to obtain his job in the environment and energy department of a large
law firm, almost all of his new peers have an advanced science degrees. Alderman
agrees that her Environmental Health classes were “challenging,” and he|pdgfirey Becker and Elizabeth Aldermgn
understanding “how scientific analysis plays into environmental law and pqlicy.” with Chloe (nota TLS grad)

P.S. -- Becker and Alderman will be married this fall.
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Summer Clerkships: When It All Comes to Life

Tulane students take some amaties. | drafted the appellate brief for théPolicy is a unique, and often controver-
ing journeys into environmental lawgovernment, arguing that the appellangial, tool used by the EPA to bring fa-
practice as summer interns, often sugacked standing to intervene in the firstilities into compliance. It provides in-
ported by grants from the Tulane Pubplace and did not satisfy the requireeentives for entities that voluntarily dis-
lic Interest Law Foundation. Over thisments for intervention. |1was given com-cover, promptly disclose and expedi-
past summer, and in their own wordsplete responsibility to do my researchtiously correct noncompliance, making

decide the arguments | would includeformal investigations and enforcement
Batya Stepelman3L, Conservation In- and write them. I’ also got to attend thac'_uon_s unnecessary. Using a set of
tern, Audubon Society, Portland, OR Attorne_y General's Weekly Lecture Se-guidelines, the EPA then assesses _the

“ . ries which gave the interns the opportuamount of damage to be paid by the vio-

My summer experience was the . : .
. - nity to hear many government employiators. This assessment usually in-
perfect foray into public interest work. : . . ) -
) : ees speak to us, including Johmrludes a total waiver of “gravity” dam-
For my first assignment | analyzed th : X
. : . Ashcroft, Condoleza Rice, and Roberages leaving the polluter to pay only
implementation of Goal 19 (a stateW|dqv| : . .
lanning goal that protects marin ueller of the FBI. | loved working at economic benefit. | also spent a por-
planning g P She DOJ and hope to go back there ttion of my time on Supplemental Envi-
biodiversity and renewable ocean re- . " : -
S . work in the future. ronmental Projects (SEP) decisions. A
sources) by state agencies, interview- . : ;
SEP is an environmental project that a

ing policymakers, user groups and ma- iolat luntaril ¢ ¢
fine scientists. After six weeks of re-Jennifer Mogy, 3L, Law Clerk, Natural V'©''0r VOIUNtarly agrees fo periorm
gqs part of the settlement of an enforce-

search, | recommended legislation créResources Defense Council, Washin . Anoth . il
ating a network of ‘no-take’ marine re-ton, DC ment action. Another controversia
. . u o . . tradeoff. I learned alot. I'd do it again.
serves as a means of complying with My litigation assignments in-
Goal 19. This will be used to shapecluded analysis of EPA regulations un-
Audubon’s presentation to theder the Data Quality Act, and whetheleslie Keig 3L, Environmental Enforce-
Governor’s Office later this fall. My action taken in response to the reguldnent Division, CA Office of the Attor-
second assignment put me back on dijons was ‘final agency action;’ a memo-ney General, Sacramento, CA
land. | researched state forestry pracandum discussing the ‘law of the case “l was involved in three separate
tices that govern the management aloctrine’ for a suit against the Departcases: two involving hazardous waste
the Tillamook Forest - a beautifulment of Energy, and a memorandum didacilities operating outside the bounds
coastal rainforest - deeded to the statissing the actions a domestic corporasf their permits, and the third involving
for management by local countiegdion can take against a foreign governlability for a hazardous waste site
around the time of the Great Depresment regarding oil exploration conces<leanup. | researched hearsay admissi-
sion. | analyzed the conflict betweersions. The best part was reading thhility rules in an administrative hearing;
counties that want the State to maxiepinion of the district court judge to notequitable estoppel as a viable defense
mize timber revenues pursuant to itslismiss the DOE case on summary mdn a CERCLA action; theories of admis-
‘trust’ mandate and conservationistgion, and having my work cited in thesibility of prior bad acts in a California
who call for other uses under the samepinion. The next best part was comintate court; elements of a public nui-
doctrine.” to the realization that | don’t love policysance claim under California law;
work. | definitely prefer litigation.” grounds for the State to collect
attorney’s fees when it prevails in an
appeal. | also prepared interrogatories,
attended an administrative hearing,
heard arguments in the California Su-

Alison Kirshner, 3L, Appellate Sec-
tion, Environmental and Natural Re-Tara McBrien, 2L, Office of Regulatory
sources Division, U.S. Dept. of JusticeEnforcement, EPA, Washington, DC

“For me, it was more of the envi- “I clerked in the Multi-Media En- reme Court. and particiated in a me-
ronment at the DOJ and big picture oforcement Division (MED). Unlike the bren > and p P .
diation. There is a great deal of satis-

the job and what the DOJ accomplishedther EPA divisions that deal with 8. ction in knowing that vou are work-
that | most enjoyed. My most complexsingle issue (i.e. air, water, toxics), MED g Y

S . . ng with the state behind you. The cli-
brief involved a condemnation pro-focuses on facilities that have wolated 9t 9 yo

. : ; ent is the people of California. The en-

ceeding going back to 1979. After 20multiple statutes. Much of my work cen- . I,

Y . : vironmental injuries are real. It was a

years of litigation, one party to the contered around the “Incentives for Self-.Ob | felt aood about doina.”

demnation wanted to intervene in &olicing: Discovery, Disclosure, Correc-J g g

settlement that had been reached bé&en and Prevention of Violations,” com-
tween the United States and other pamonly referred to as the Audit Policy. The
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Tulane Environmental Law Alumni: The Beat Goes On

Tulane environmental law alumni have diverse practices across the country ... putting environmental law to work.

Justin Bloom 1996 — Riverkeeper, New York City, NY

The Hudson Riverkeeper is the nation’s first and most famous water watchdog, and a model for riverkeepers around the
country. As staff attorney at Riverkeeper, Justin works on any and all problems that affect the Hudson River and New York
City’s drinking water supply. The majority of his cases involve citizen suit litigation under the Clean Water Act, SEQRA (New
York NEPA), and support for restoration/redevelopment and public access projects on the Hudson. He loves his job.

Matt Mathews (1993) — McGuire Woods, Richmond, VA

Matt is keeping busy with a wide array of environmental litigation. He has been involved in the numerous cases with the
Riverkeeper Alliance/RFK, Jr. and a group of national trial lawyers v. Smithfield Foods and its subsidiaries. He writes, “I never
imagined while struggling through...criminal law and environmental law classes [at Tulane] that the two would meet together

in my career a decade later.” Continued next page

La.W CI|n|C Continued from page 2

plified in March 2002, when the Louisiana Legislative Audi-  The clinic’s representation of individuals and commu-
tor issued an independent report concluding that “LDEG)y organizations whose voices would otherwise go unheard
enforcement” and “LDEQ’s permitting activities . . . may ndh the legal process has been a subject of continuing contro-
ensure that the state’s health and environmental resoun®&sy. What often goes unsaid when the clinic’s role is dis-
are protected” (report available at http://www.lla.state.la.usdssed, however, is that even aside from its role in training
perform htm.). competent and ethical young attorneys, the clinic performs
Various citizen groups, represented by the clinic, are &R important service for the Louisiana bar as a whole.
tempting to fill the gap. For example, tBencerned Citizens The bar is responsible for ensuring that competent le-
of New Sarpyrave launched a major Clean Air Act enforcegal services are available for all persons, including those
ment action against Orion Refining Corp., located in Sinable to pay for services and those whose causes are con-
Charles Parish. Clinic student attorneys Christopher Ott analversial. But as a practical matter, few law firms offer signifi-
Robert Sidman based allegations in the Concerned Citizerent pro bono services on environmental issues. This is be-
complaint on Orion’s admissions found in LDEQ’s files, butause environmental cases tend to have broad ramifications
upon which LDEQ had failed to act. A group of Columbighat could compromise a firm’s potentially lucrative relation-
Law School students - who came to work in the clinic durirghips with business clients.
their spring break - quickly identified a number of Clean Wa-
ter Act violations upon which LDEQ had taken no action.

The Louisiana Environmental Action Network (LEAN)
and other groups are pushing EPA to withdraw its authoriza- |
tion for Louisiana to administer the federal clean air and wa- | .
ter act programs, based on specific illegalities that the clinic’s
student attorneys cited in a petition for withdrawal of the
water program and in administrative comments on deficien-
cies in Louisiana’s air quality program. On behalf of LEAN,
the clinic’'s student attorneys have petitioned EPA to over- | T|S Dean Lawrence Ponoroff (from left) with Lig
turn five LDEQ-issued permits. On behalf of LEAN and oth- Lavie Jordan, Clinic director Adam Babich, Pdt
ers, the clinic has challenged other permits in state court. Melancon and Lifetime’s Mary Dixon

The Oakville Community Action Group brought a citizen
enforcement case in April 2002 - represented by student at- Because the clinic offers competent environmental as-
torney Zahirah Washington - after LDEQ and EPA ignoredstance to indigent clients, it takes some of the pressure off
the group’s formal notices of |||ega| Operations at a Sonae rest of the Louisiana bar to see to it that an |nab|l|ty to
waste landfill. Also in April, on behalf of a local musicianpay does not deny people the opportunity to enforce their
student attorney James Johnston obtained a state courti@hts under environmental laws and the Louisiana Constitu-
der vacating LDEQ'’s issuance of a water quality certificatidion. After all, legal rights are not worth the paper they are
that would have allowed dredging and disposal of mercufitten on if they cannot be enforced. And few if any of us
contaminated sediments in and around Little Lake, at th®uld wish to envision a Louisiana where only the wealthy
mouth of the East Pearl River in St. Tammany Parish. Thé&l the right to a healthful environment, which the Louisiana
and other cases on Clinic’s docket are summarized at httip@nstitution provides for us all.
www.tulane.edu/~telc/Docket html. —Adam Babich, Clinic Director
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Tulane Alumni continued from previous page

consent decree, settlement negotiations, third-party claims;
Deborah Clarke Trejo, 1998 — Kemp & Smith, Austin, TX and service on PRP committees - a law school exam on haz-

Deborah is an associate in the environmental, admin"i’gsjous wastes.
trative and public law section of her firm. Her primary clieffunam Parikh, 2001, Research Associate, National Risk
is the Edwards Aquifer Authority, a groundwater conserv84anagement Research Laboratory, U.S.EPA, Cinncinnati, OH

tion district managing the unique natural resources of the Punam writes: “I started working this week (September
Edwards Aquifer for many communities in South Centr@looz) and already | have a ton to do. My first project is

Texa_s. ievers:}ll federalrlly-lfte(_jf thre?]t.e?]eﬁ af?d endzng%qking on a legal framework for a potential tradable credits
species depend upon the quiter, which has INSpired SOM&tem for storm water. Not sure if this is possible, but that's
celebrated Endangered Species Act litigation. Debora ﬁy I'm here.”

involved in the rulemaking process of the Authority, pros- ~ _ _ _ _ _
ecuting enforcement cases in district court for violations bglipe Leiva LLM 2002, private practice, Santiago, Chile

the Authority’s rules, and defending the agency from law-  Felipe writes: “I'm working for an UNEP project called
suits. “Development of a National Implementation Plan on Man-
Greg Young, 2001 - Bass, Berry & Sims, Nashville, TN agement of Persistent Organics PoIIutantg." The framework
Gred's i i ir and luti of this project is the Stockholm Convention and my work
reg's firm represents clients on air and water poliutiopy, g coordinating the different stakeholders on POPS

hazardous and solid waste, toxic materials, underground sfQ[5 proposing to the Chilean Government a plan for manage-
age tanks, Superfund, right-to-know laws and NEPA. OByt of such toxic substances (PCB'’s, Pesticides, Dioxins,

client was the only county seat in Tennessee without a wa ). The project is already interesting, and I'm excited.”
water treatment plant. Many of the public facilities (nursing ' '

home, school, jail) had failing septic systems; raw sewafjghley Wadick, (1991) TX General Land Office, Austin, TX

was seeping into yards and basements. After the firm ob- Ashley writes: “Part of my work involves Gulf beaches.
tained the proper permits for a new treatment facility, seveti@lxas’' “Open Beaches Act” (OBA) was enacted in 1959 to
groups challenged the proposed discharge point for the plggdify the common law rights of the public to use and have
on the basis that it would degrade the receiving stream,gecess to Gulf beaches used since “time immemorial” by the
reparably harming a newly-discovered cave ecosystem. Hilic and as public roads for pleasure and commerce (mer-
firm won on the administrative |eve|, but a state court jUd%ants’ mail CarrierS' etc_)_ The easementis a “ro”ing” ease-
issued a stay and ordered a settlement conference. The g@éht; it rolls with the shoreline. No one focuses on it much in
ference yielded an agreement with the challenging groupsp accreting or undeveloped area or along fed/state/local
re-locate the discharge to a larger and less-sensitive body@fernment property. Itis most contentious in highly devel-

water. A win-win, in the real world. oped areas landward of highly eroding beaches. In those
Douglas Frankenthaler 1999 — Montgomery, areas, when the easement rolls landward, private structures
McCracken, Walker & Rhoads, Philadelphia, PA can end up on the public beach. The OBA prohibits a private

erson from erecting, maintaining or repairing a structure on

) . ; he Gulf beach, even though the structure may have origi-
Environmental Protection Agency, Doug now practices Nic lly been built far landward of the beach. Texas has been
vironmental law in Philadelphia representing a wide arraygﬁil

i In additi dvisi lated ind sued for takings (won each time) and is in litigation now
clients. In a ition to advising regu _a_te industry on pe_rmvé)garding properties in Brazoria and Galveston counties.
and compliance, he represents a citizen group opposing ex- o _
pansion of local rural road into a major expressway, fosterig@urtney O’'Hara Taylor , 2000 — Solicitor’s Office, Parks and

sprawl and the conversion of the area from farmland to sthfildlife Division, Washington, D.C.

mall: NEPA writ large. He also represents a state agency Courtney just recently left private firm life for the U.S.
trying to get former service station operators to remediat@partment of Interior, where she is getting back to her pas-
contamination, and a local township trying to preserve op&ian -- wetlands and endangered species. Her work there will
space in the face of a constitutional (takings) challenge. primarily focus on the Florida Everglades and implementing

Lisa K. Rushton, 1994 — Paul Hastings Janofsky & Walkeithe Comprehensive Everglades Restoration Plan.
Washington, DC Trilby Dorn, 1997 — Tousley, Brain and Stephens, PLLC,

Lisa’s practice involves regulatory counseling on polliS€eattle, WA
tion and toxics issues. She also represents businesses enTrilby writes: “Things are great for me — still getting to
gaged in acquisitions and divestitures of real property. Sl¢salmon restoration work in the North Cascades, in addi-
oversees the investigation of site conditions, helps quantifyn to complex litigation (mostly plaintiff's class actions.
potential risk, and drafts and negotiates contract terms reja{; fiancee, Michael Robinson, is head of the environmental
ing to contaminated properties. Her Superfund work includgigision of the Seattle City Attorney’s Office.”
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ELS Horn Island Trip Memoirs

“The first poetry was written by sail- sissippi coast for Biloxi Bay. Most ELSrice. Then a few drinks, a few songs,
ors who sang with the wind in theirtrips require students to provide theand we retired to our tents, leaving a
teeth....” - Walter Anderson horsepower: paddling, pedaling, or hikfew souls up next to the fire and swap-
Explorer and artist Walter Ander- ing. This time the future lawyers satping stories until dawn.

son is best remembered for his love d¥ack and let our ship’s Captain Caroll  Breakfast on an ELS outing is not
Horn Island, and is primarily respon- run the show. for the faint-hearted. For those who are
sible for the preservation of Horn and Horn Island’s his
its sister barrier islands as part of thetory belies its smal
National Park Service- Ed. size. Now part of th

From Texas to Florida, along the GulfGUlf Islands Nation
of Mexico, a string of barrier islands pro-Seashore and a po
tects inland areas from storms and prdar destination fo
vides refuge for wildlife. Each spring,kayakers and fishe
migratory birds come to these islandgnan, the island ha’
by the thousands after the long Gulseenitall: fromasm
crossing. One weekend last April, thdarming community i
wildlife included some 30 Tulane lawthe 1800s, to chemicg. -

students who camped on Horn Islandvarfare laboratory du
off the coast of Mississippi. ing the Second World War, to outposhon-vegetarian, “grease biscuits” (pat.

d, for Mississippi artist and legend, Waltpending) are the breakfast of choice —
15 miles off the coast of the casino tow nderson. Rowing out to the island in(1) fry up all the sausage (2) remove
of Biloxi, Mississippi isn't easy, but it a dory, alone, Anderson made the issausage to a dog-free environment, (3)
can be half the fun. The Tulane Envi! land his home for long stretches of timesplit English muffins, place face down
ronmental Law Society chartered a 4gonce riding out a hurricane under hisn the grease and bring to a rolling boil,
foot schooner, the “Glenn L. Swetman,.overturned boat. On the island he woulthen (4) remove muffins and insert the
pass weeks painting andsausage as a sandwich. Yield: Enough

- - o

Quest for Fire

Finding the way out to Horn Islan

writing in isolation. energy to power an ocean-going tanker.
Rather than camp Louisiana Pemican, say its defenders.
with a view of the Biloxi The trip home came too soon. For

skyline, we braved a half- many of the graduating seniors —includ-
mile trudge across softing me — the weekend away took on a
sand to the quieter Gulf special importance as our last time to-
side. There we found gether. Whether an overnight canoe
clear water and a wide, paddle, a swamp trip, or those infamous
white beach, not anotherall-day bike-a-thons, the TELS trips

for the 2-hour trip. Breaking out a fewPerson in sight, and just enough breezerought us together. We went, survived,
cans of beer and lots of suntan lotiont0 keep the mosquitoes at bay. Dinndaughed, and left as friends.

the crew left the neon sprawl of the Miswas a communal meal of red beans andjames Johnstor02

The schooner Glenn L. Swetman

Return of the Prodigal: John Suttles Becomes Clinic Deputy Director

The prodigal son has returned. John Suttles joined the staff of the Tulane Envir
tal Law Clinic as its Deputy Director in August of 2002. Suttles graduated from Tulan
School with a JD in 1988, an LLM in Environmental Law in 2002, and a mound of debt.
it down, he went into private practice, soon reaching the level of firm partner and specjs
in asbestos litigation. He made money. He got used to the high life. Interviewed [f}
article, he commented: “The worst curse is to get everything you wanted” — becau
you are tied to it. "

John then broke with private practice and opted for life in the lower-paid lane, '
interest law. He brings attitude and energy to the clinic. He has rediscovered the o
of his student days. He says, “public interest lawyers tend to be better-trained
because they simply haven’t got the support staff of a large firm — the attorney has

¢ l.IT iy
handle on the litigation process.” He encourages students to really enjoy the leaysWdSuttles back on home

process and make the most of it. John Wayne Pint,2L turf in the TLS courtyard.
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THE FOUR PILLARS:
TULANE'S ENVIRONMENTAL LAW PROGRAM

The Tulane Environmental Law Program is one of the largestTulane’s program—in the extraordinary setting of New

and most diverse in the United States. Each year Tul@rieans, the Lower Mississippi River, and the Gulf Coast—
graduates more than forty Juris Doctor and fifteen Mastersvide a unique academic experience for those with an
candidates with specialties in environmental law. Whaterest in environmental law and international sustainable
distinguishes Tulane’s program, in addition to the experierd®elopmental policy. For more information, contact the

of its faculty, is the scholarship of its journal, the strengthladw School’s admissions office at John Giffen Weinmann

its clinic, the international projects of its institute, and thall, Tulane University, 6329 Freret Street. (504) 862-5930, or
momentum provided by its students. These four componégtsveb site at http:\\www.law.tulane.edu.

The Impossible Exam Question

How would you answer this one? At the close of an examination last year in Natural Resources Law,
without prologue or further explanation, appeared the following question:

“The Desert Speaks” by Jorge Luis Borges
There is a time towards evening when the desert seems to speak, but we cannot hear it.
Or perhaps we can hear it, but we cannot understand what it has to say.
Or perhaps we can understand it, but what it has to say is as untranslatable as music.

Question: What does this poem have to do with Natural Resources Law?

Dear Reader:

We are still searching for the answer. Professor Houck swears that, while he received several “good” responses, none
were (in his words) “magnificent.” If you think you have an answer for us, please e-mail it to this Newsletter at
jpint@law.tulane.edu. Magnificent answers will be printed in the next issue of this newsletter. Ed.
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